Key Issues Paper No. 2

Understanding Legislation and School
Exclusions in Australia?

Australian schools use fixed-term and permanent exclusionary practices to help ‘manage’ unproductive
student behaviour (Sullivan et al. 2014). Under Australia’s federal system of governance, the use of such
exclusionary practices is guided by state and territory governments, who hold constitutional
responsibility for education and have direct oversight of the state schooling systems. Each state and
territory has its own legislative constructions including Education Acts, Education Regulations and
Ministerial Orders, which guide decisions about school discipline and the use of school exclusions (see
Figure 1).
As of 2019, Australian state and territory education legislation and associated legislative documents
identified as responsible for guiding disciplinary school practices identified are:

«  Education Act 2004 (ACT)

+  Education Act 1990 No 8 (NSW)

»  Education Act 2015 (NT)

»  Education Regulations 2015 (NT)

«  Education (General Provisions) Act 2006 (Qld)

» Education Regulations 2012 (SA)

»  Education Act 2016 (Tas)

« Secretary's Instruction: No 4 for suspension, exclusion, expulsion or prohibition of state school

students (Tas)
«  Education and Training Reform Act 2006 (Vic)

e Ministerial order No. 1125: Procedures for suspension and expulsion of students in government

schools (Vic)
»  School Education Act 1999 (WA)

» School Education Requlations 2000 (WA)
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https://www.legislation.act.gov.au/a/2004-17/
http://classic.austlii.edu.au/au/legis/nsw/consol_act/ea1990104/
https://legislation.nt.gov.au/Search/~/link.aspx?_id=2323265795044033BA10AD881F1409D7&amp;_z=z
https://legislation.nt.gov.au/en/Legislation/EDUCATION-REGULATIONS-2015
https://www.legislation.qld.gov.au/view/html/inforce/current/act-2006-039
https://legislation.sa.gov.au/LZ/C/R/EDUCATION%20REGULATIONS%202012.aspx
https://www.legislation.tas.gov.au/view/html/inforce/current/act-2016-051
https://publicdocumentcentre.education.tas.gov.au/library/Document%20Centre/Suspension-Exclusion-Expulsion-Prohibition-State-School-Secretarys-No-4.pdf
https://publicdocumentcentre.education.tas.gov.au/library/Document%20Centre/Suspension-Exclusion-Expulsion-Prohibition-State-School-Secretarys-No-4.pdf
https://www.legislation.vic.gov.au/in-force/acts/education-and-training-reform-act-2006/080
https://www.education.vic.gov.au/Documents/school/teachers/studentmanagement/MinisterialOrder1125SIGNED.PDF
https://www.education.vic.gov.au/Documents/school/teachers/studentmanagement/MinisterialOrder1125SIGNED.PDF
https://www.legislation.wa.gov.au/legislation/statutes.nsf/main_mrtitle_878_homepage.html
https://www.legislation.wa.gov.au/legislation/statutes.nsf/main_mrtitle_2033_homepage.html

« CEO instruction 1/2018: Recommendation for exclusion when a student has made intentional
physical contact with a staff member (WA)

« Directive from the Director General to principals of all schools: Required action to be taken with
students fighting or publishing videos of fighting (WA)

An analysis of legislative documents in Queensland, South Australia, Victoria and Western Australia
shows that the legislative constructions attend in different ways to several key aspects of school
disciplinary exclusions, including:

¢ Terminology;

« Grounds for enacting specific forms of exclusionary practices;

« Considerations required when using exclusionary practices;

« Duration of specific forms of exclusionary practices;

« Authority to enact exclusionary practices;

«  Provision and process for appeals;

«  Provision of education during school exclusion;

« Reporting and notification requirements;

«  Processes supporting the reintegration of excluded students; and

e Processes of procedural fairness.

There are differences between the legislative frameworks of the states and territories in how they define
exclusionary practices, what behaviours warrant exclusion, who has the authority to sanction exclusions,
the duration of exclusions, and the provision of appeal processes (see Key Issues Paper #1: School
Exclusionary Practices in Australia).

The way in which each legislative construction is framed varies. Some seem to encourage school
exclusions as an effective means to manage repetitive or ‘difficult’ student behaviour in schools. In doing
so, the legislation clearly frames individual students as the ‘problem” when civil relationships break down
in schools; and largely ignores the influence of complex home lives, poor teaching and overly-punitive
discipline practices that compromise student-teacher relationships.

Other legislative constructions seem to frame school exclusions in ways that suggest it is preferable to
keep the students attending school. Such legislation directs that schools give consideration to the
circumstances and needs of the student; minimising lost instructional time; and providing support to
enable the reintegration of the student as quickly as possible.

The way in which legislative polices are framed is important because research shows that it influences
practices. For example, recent research in the UK examined contemporary policies and practices to
examine why Scotland has much lower rates of exclusion than England, Wales and Northern Ireland
(McCluskey et al., 2019). The research found that Scotland'’s success in reducing exclusions was due to
a policy focus on prevention and attending to deep levels of disadvantage. In Australia, Graham (2018)
examined the impact of a legislative policy change in Queensland that provided principals with greater
disciplinary power. She found that suspension rates more than doubled as a result of this legislative
change.

School Exclusions Study Overview

The School Exclusions Study aims to investigate the extent to which exclusionary practices such as
suspensions and exclusions are used by schools across Australia to discipline students and manage
diverse student populations; the reasons why students are suspended and excluded; the profile of
students who are suspended and excluded; and the impact on the health, welfare and academic
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http://det.wa.edu.au/policies/detcms/policy-planning-and-accountability/policies-framework/ceo-instructions/ceo-instruction-physical-contact-with-staff.en?cat-id=3457115
http://det.wa.edu.au/policies/detcms/policy-planning-and-accountability/policies-framework/ceo-instructions/ceo-instruction-physical-contact-with-staff.en?cat-id=3457115
http://det.wa.edu.au/policies/detcms/policy-planning-and-accountability/policies-framework/ceo-instructions/directive-from-director-general-students-fighting.en?cat-id=3457115
http://det.wa.edu.au/policies/detcms/policy-planning-and-accountability/policies-framework/ceo-instructions/directive-from-director-general-students-fighting.en?cat-id=3457115

achievement of children who are suspended and excluded from Australian schools. The research will
provide the evidence base for policy and school-based interventions that enhance the success of
vulnerable children in our schools.

An initial pilot study is focussing on Queensland, South Australia, Victoria and Western Australia to
examine the policies and practices that shape and influence the use of school exclusions to address
problematic student behaviour. Data includes legislative constructions guiding school disciplinary
practices, and publicly available school exclusions data.

For further information please see www.schoolexclusionsstudy.com.au
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1.

Figure 1. How legislation influences school exclusionary practices



